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Disclaimer.

Any information given is for educational purposes only. Law changes
and while every effort will be made to keep information accurate, this
is not professional legal advice, and there is no guarantee of factual
or legal accuracy.

You must always seek direct legal advice from a lawyer relevant to
your specific issue before commencing any legal actions.

You are responsible for your own actions and I am not acting for
anyone, as a lawyer, or legal adviser.

I am simply explaining the law in general terms for educational
purposes. The law I am discussing is English and Welsh law as well
as some International law .



Freedom of 
expression
European Convention on 
Human Rights article 10.

Filming and 
Photography in public



Generally 
Filming 
from a 
public 
place is not 
a criminal 
offence. 

A public place is defined as 

“Public place” includes any highway and any 
other premises or place to which at the material 
time the public have or are permitted to have 
access, whether on payment or otherwise ”.

Section 33 Criminal Justice Act 1972
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Human 
Rights Act 

1998

Section 6 Acts of  public authorities.

(1)It is unlawful for a public authority to act 
in a way which is incompatible with a 
Convention right.

S6(3) HRA defines a ‘public authority’ as 
including:

(a) a court or tribunal, and

(b) any person certain of  whose functions 
are functions of  a public nature

In other words, the definition of  ‘public 
authority’ includes anyone performing a 
‘public function’.



For our 
purposes we 
can say acts 
of police are 
covered.

• Therefore, the Police
must comply with the
Human Rights Act 1998

• Association of Chief
Police Officers Guidance

• https://www.npcc.polic
e.uk/Publication/NPCC
%20FOI/Information%2
0Management/221%20
15%20Guidance%20for
%20Photographers%20
att%2001%20of%2001.
pdf

• Page 9  of  ACPO 
guidance public 
photography states

• 4.38. There are no 
powers prohibiting 
the taking of   
photographs, film or 
digital images in a 
public places. 
Therefore, 
members of  the 
public and press 
should not be 
prevented from 
doing so. 

https://www.npcc.police.uk/Publication/NPCC%20FOI/Information%20Management/221%2015%20Guidance%20for%20Photographers%20att%2001%20of%2001.pdf


Freedom of  Expression v Right to Privacy

Everyone has the right to freedom 
of  expression. This right shall 
include freedom to hold opinions 
and to receive and impart 
information and ideas without 
interference by public authority 
and regardless of  frontiers.

Article 10

Article 8 of  the Convention– Right 
to respect for private and family life

“1. Everyone has the right to 
respect for his private and family 
life, his home and his 
correspondence”

Article 8



PUBLIC to PRIVATE Filming

• In most circumstances what you film in public is not subject to a 
breach of a human right to privacy. However there are offences in 
relation to “up skirting” Voyeurism (Offences) Act 2019

• Public Nuisance is a Common Law offence and can be defined as

• “an unlawful act or omission which endangers or interferes with the 
lives, comfort, property or common rights of the general public.”

• This might cover hidden cameras in public toilets, cameras covertly 
filming through windows for a sexual purpose e.g. peeping Tom’s. 

• Stalking, filming and following an individual persistently  to upset and 
harass them.

http://www.legislation.gov.uk/ukpga/2019/2/enacted


CASE LAW PUBLIC PLACE 

Director of Public Prosecutions v. Jones and Another 1998 (On Appeal 
from a Divisional Court of the Queen's Bench Division)

“public highway is a public place which the public may enjoy 
for any reasonable purpose, provided the activity in 

question does not amount to a public or private nuisance 
and does not obstruct the highway by unreasonably 
impeding the primary right of the public to pass and 

repass:”



Auditing and Demonstrating in public
Are the police acting unlawfully?

• We will consider willful obstruction of the highway

• Obstruct Police 

• Section 43 Terrorism Act (Power of search)

• Powers to stop and detain and require details

• Use of Anti-social Behaviour, Crime and Policing Act 
2014 section 1 (a)conduct that has caused, or is 
likely to cause, harassment, alarm or distress to any 
person,

In my view on many 
occasions they are and in 

some cases they are 
breaching the Human Rights 

Act 1998



This  Photo by Unknown Author i s licensed under CC BY-ND

X

In this pretend scenario X is on the pavement in public filming  the front of  the police station which 
happens to have police officers outside.

He is filming lawfully as no one in public in this situation can reasonably expect to have a right to privacy 

and the right to film is protected under “Freedom of  Expression article 10”.

What if  an officer approaches him and says “why are you filming?”, X says “for public interest”, the 

officer says “because you are filming a police station I reasonably suspect that you maybe engaged in a 
terrorism  and I am detaining you under section 43 of  the Terrorism Act in order to conduct  a search ? 

X

http://www.flickr.com/photos/anotherphotograph/5564852490/
https://creativecommons.org/licenses/by-nd/3.0/


Section 43 Terrorism Act Search of persons.
(1)A constable may stop and search a person whom he 
reasonably suspects to be a terrorist to discover whether he 
has in his possession anything which may constitute evidence 
that he is a terrorist.
(2)A constable may search a person arrested under section 41 
to discover whether he has in his possession anything which 
may constitute evidence that he is a terrorist.

https://www.legislation.gov.uk/ukpga/2000/11/section/43

Is the STOP and  search LAWFUL ?

Does the officer have a genuine and objectively reasonable suspicion that the person he has detained , who is filming 
openly in public is a terrorist? Would a reasonable person conclude that someone filming is a terrorist on the basis they 
are filming a police station or police officers. In short No, a reasonable person would want a lot more information before 
they would reasonably suspect this.
In fact the last thing a terrorist wants to do is to attract attention by openly standing and filming if they are engaged in 
hostile reconnaissance.  A reasonable officer would remember that they film, cars have film cameras (tesla cars have 
them built in) some cyclist  use head cameras, and anyone who has a mobile phone can whip out their phone and film if 
they see anything they want to record.
So why do we see so many police auditors detained searched and manhandled by police?
Answer, some officers consider that filming challenges their perceived status and authority and they want to put the 
person below them. Put them in their place they see it as an affront to their self worth.



Section 43 Terrorism Act Search of persons.
(1)A constable may stop and search a person whom he 
reasonably suspects to be a terrorist to discover whether 
he has in his possession anything which may constitute 
evidence that he is a terrorist.
(2)A constable may search a person arrested under section 
41 to discover whether he has in his possession anything 
which may constitute evidence that he is a terrorist.



Does the officer have a genuine and objectively reasonable 
suspicion that the person he has detained , who is filming openly 
in public is a terrorist? Would a reasonable person conclude that 
someone filming is a terrorist on the basis they are filming a police 
station or police officers. In short No, a reasonable person would 
want a lot more information before they would reasonably suspect 
this.
In fact the last thing a terrorist wants to do is to attract attention 
by openly standing and filming if they are engaged in hostile 
reconnaissance.  A reasonable officer would remember that they 
film, cars have film cameras (tesla cars have them built in) some 
cyclist  use head cameras, and anyone who has a mobile phone 
can whip out their phone and film if they see anything they want 
to record.



https://www.policeconduct.gov.uk/sites/default/files/Documents/Learningthelessons/33/LearningtheLessons_Issue33_Novem
ber2018.pdf

FAIR AND EFFECTIVE
STOP AND SEARCH

The College of Policing has

developed a definition of fair and

effective stop and search in

collaboration with police
practitioners, force senior officers

and the National Police Chiefs

Council (NPCC)

A stop and search is most likely to

be fair and effective when: the
search is justified, lawful and

stands up to public scrutiny

the officer has genuine and 

objectively reasonable 

suspicion that s/he will find a 

prohibited article or item for 

use in crime. 

The person understands why 

they have been searched and 

feels that they have been 

treated with respect.

The search was necessary and 

was the most proportionate 

method the police officer could 

use to establish whether the 

person has such an item.

Four core elements underpin 
the definition: 

The decision to stop and/or 

search a

person must be fair the search 

must be legal in basis
and in application. 

Interaction with the public 

during the encounter must be 

professional police use of  stop 

and search powers
must be transparent and 

accountable.

https://www.policeconduct.gov.uk/sites/default/files/Documents/Learningthelessons/33/LearningtheLessons_Issue33_November2018.pdf


The next lecture will look at Police 
misuse of ,

ASBO’s against police auditors and  
how they are acting outside the law.
If you have an urgent question make 
a comment and I will try and respond

Anthony Hughes LLM PGCE 
Barrister(n/p)
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